To, 








Date: 30-09-2010

The Secretary,

A.P. Electricity Regulatory Commission,

5th Floor, Singareni Bhavan,

Red Hills, Lakdi ka pool,

Hyderabad – 4

Respected Sir;

Ref:- Notification dated 16-09-2010 

This submission is being made in response to the Notification issued by the Andhra Pradesh Electricity Regulatory Commission (APERC) dated 16-09-2010 in terms of the direction issued by the Supreme Court in Civil Appeal No. 2926 of 2006. 

1.1
The Supreme Court in its judgment in the above Appeal affirmed the jurisdiction of APERC to determine tariff which takes   within   its   ambit   the   `purchase   price'   for procurement of the electricity generated by the Non- conventional energy developers/ generators. The Supreme Court also ordered that the APERC should consider and pronounce upon all the objections that might be raised by the parties appearing before it, except objections in relation to its jurisdiction, plea of estoppel and legitimate expectancy against the State and/or APTRANSCO and the plea in regard to PPAs being result of duress as these issues stand concluded by this judgment.

Not to revert to Pre-2004 Tariffs
2.1
The non conventional energy developers want to bring in to force the Government of India policy guidelines as adopted by the Government of AP in 1994 to determine the tariffs, with the argument that the policy is still in vogue and the same cannot be contradicted by the Commission. The present judgment of the Supreme Court clearly states that this contention can not be upheld. According to paragraph No. 33, “ …  we must notice that all the PPAs entered into by the generating companies with the appropriate body, as well as the orders issued by the State in GO Ms. Nos. 93 and 112, in turn, had provided for review of tariff and the conditions”. According to paragraph No.  36, “… the respondents claimed that the State Government and the Regulatory Commission both were bound to continue the incentives as were provided to them in furtherance to the letters and orders of Central as well as the State Governments discussed above. They have a legitimate right to expect that these incentives were to be continued indefinitely in the same manner and the authorities concerned are estopped from altering the rates and/or imposing the condition of no sale to third parties. We are unable to find any merit in this contention”.  According to Paragraph No. 46, “… We are also unable to contribute to the view of the Tribunal that the Regulatory Commission has acted in contradiction or conflict with the State policy. The State was certainly not intending to provide incentives and concessions with assurance of   buy-back to enable     the Non-Conventional Energy developers/generators to sell generated powers to third parties. It must be kept in mind that the policy of the Government of India as well as the State of Andhra Pradesh was for encouraging the developers/generators of Non-conventional Energy to generate electricity for the benefit of public at large with buy back of power being one of the basic features of this policy. Such parameters are obviously subject to change in larger public interest”. The Supreme Court judgments itself clearly shows that the NCE tariffs cannot be taken back to pre-2004 level, and the APERC is within its powers to review and revise the same.     

Tariff fixation exercise to cover the 2009-14 period

3.1
The Supreme Court directed the APERC to hear the Non-conventional energy generators afresh and fix/ determine the tariff for purchase of electricity in accordance with law. It is pertinent to note that while affirming the Commission’s jurisdiction to determine tariffs the Supreme Court did not find fault with the Commission’s Order of 2004 revising NCE tariff. 

3.2
The Supreme Court at Paragraph No. 17 observed, “…We do not consider it appropriate to go into the merit or de-merit of determination of tariff rates in the appeals. Determination of tariff is a function assigned legislatively to a competent forum/authority. Whether it is by exercise of legislative or subordinate legislative power or a policy decision, if the Act so requires, but it generally falls in the domain of legislative activity and the Courts refrain from adverting into this arena “.

3.3
The Supreme Court at Paragraph No. 18 observed, “  …This Court has consistently taken the view that it would not be proper for the Court to examine the fixation of tariff rates or its revision as these matters are policy matters outside the preview of judicial  intervention. The only explanation for judicial intervention in tariff fixation/revision is where the person aggrieved can show that the tariff fixation was illegal, arbitrary or ultra virus the Act. It would be termed as illegal if statutorily prescribed procedure is not followed or it is so perverse and arbitrary that it hurts the judicial conscious of the Court making it necessary for the Court to intervene”.

3.4
A perusal of the judgment shows that the Supreme Court did not find fault with the Commission’s Orders of 2004 issued revising NCE tariff. In this judgment the Supreme Court noted the procedure followed by the Commission revising the NCE tariff. At Paragraph No.  9 the Supreme Court has noted, “ the Regulatory Commission in terms of its 2001 order appears to have initiated suo motu proceedings for determination of tariff for non-conventional energy projects of Andhra Pradesh with effect from 1st April, 2004.  The Regulatory Commission, in its order dated 20th March, 2004 has also noticed the background facts of the case and the determination of rates earlier. It had given notice to all the developers and other shareholders to submit their views and objections on the above issues. After hearing the parties, the Regulatory Commission considered the proposal for tariff”.  Again at Paragraph No. 11 the Supreme Court has noted, “ While the Regulatory Commission undertook the review of prices in relation to sale of electricity by Non-Conventional Energy developers, it specifically referred to order in O.P. No. 1075 of 2000, which, in turn, provided for review of sale price and incentives given earlier to the said developers with effect from 1st April, 2004. It also noticed that the PPAs signed by the APTRANSCO and NCE Developers include provisions for such review by the Regulatory Commission with effect from 1st April, 2004”.

3.5
From the above direction we construe that the Order of APERC dated 20-03-2004 was not set aside by the Supreme Court. When the Supreme Court affirmed the jurisdiction of the Commission in determining the tariffs, that affirmation applies to the Commission’s Orders of 2004. The above order of APERC is applicable for 5 years and was set for review in the year 2009. The APERC has issued order dated 31-03-2010 determining tariff for purchase of power from new and renewable sources of energy for the next control period 2009-14. At paragraph No. 17 the order stated, “This Order …is subject to the …final order of the Hon’ble Supreme Court in Appeals pending before it against the order of the Hon’ble ATE dated 02-06-2006”. The exercise in terms of the directions of the Supreme Court shall address the tariffs applicable from 01-04-2009. Apart from this the tariff of those developers/generators whose PPAs completed 10 years also need to be reviewed.  

Not to allow third party sales

4.1
The Supreme Court directed that the Commission should also re-examine whether it would be in the larger interest of the public and the State, to permit sale of generated          electricity to third parties, if otherwise feasible. In the same judgment the Supreme Court at Paragraph No. 49 observed, “ In the present case, the restriction with regard to third party sales was not only creation of a directive issued or approval granted by the Regulatory Commission, but was actually in furtherance to the contract entered into between the parties. Rights and liabilities arising from a binding contract cannot be escaped on the basis of some presumptions or inferences in relation to the facts leading to the execution of the contract between the parties. The jurisdiction of the Regulatory Commission, in the facts of the case, arises not only from the statutory provisions under the different Acts but also in terms of the contract executed between the parties which has binding force”. 

4.2
While referring to the Commission’s order dated 20th June, 2001 the Supreme Court observed at Paragraph No. 35, “… This order as we have already noticed was accepted by all the parties and has not been questioned till date. This order provided for certain variations in the incentives, which as already noticed, are related to the fixation of tariff or purchase price and as stipulated, the Commission considered all objections at some length and ordered that power generated by Non-conventional Energy Developers is not permitted to be sold to third parties … The parties had entered into agreements i.e. PPAs at different times after passing of this order between June, 2001 to August, 2001 and even thereafter. Thus, at that time, the entire matter between the parties was controlled by the PPAs which fully contemplated that all the delivered energy at the interconnection point for sale to TRANSCO will be purchased at the tariff provided under Article 2.2 “.

4.3
The PPAs in question were entered in to for generation of power for exclusive use of the Licensees but not for sale in the open market/to third parties. To deny this goes against the interests of the state as well as public. If the Licensees are denied access to this power in order to facilitate its sale to third parties they will be forced to purchase the same quantity at higher tariff that will eventually burden the general public. In these circumstances sale of generated power to third parties cannot be permitted. 

Scrutinize capital and other expenditure by the NCE developers

5.1
The Supreme Court gave the above direction to re-examine sale of energy by these developers to third parties as it found some substance in the submission made by the developers that the Orders of the Commission would compel them to shut down their projects, that it would result in extinguishment of the power generating units from the State of Andhra Pradesh, and that they had invested large sums of money in developing these generating units and it would be unfair to compel their closure, particularly, when for all these years they had supplied electricity generated by them solely to APTRANSCO or its predecessors. (Paragraphs 49 and 50). As opposed to these observations of the highest court in the country we are of the opinion that the fixed charges adopted by the APERC are on higher side. There were also allegations that second hand machinery was passed off as brand new one. In order to set these conflicting perceptions to rest the only alternative is to scrutinize in detail all claims of the developers with documentary evidence. Under Section 94 of the Electricity Act, 2003 the Commission has powers to call for production of documents. 

Recover the excess payments

6.1
Because of the earlier Orders of the High Court as well as the ATE the licensees had to pay higher tariff to renewable energy developers/generators than the one set by the Commission. In Writ Petition No. 16621 of 2004 the High Court, vide its order dated 16th September, 2004, permitted the implementation of the revised tariff by APTRANSCO with the direction that 50% of the differential amount between the old and the revised tariff shall also be paid for the actual power supplied. Ultimately these Writ Petitions came to be disposed of with the direction that the Developers shall approach the Tribunal and the interim order shall continue to be in force for a period of 8 weeks from 15th June, 2005 or till the Tribunal passes order on the interim application, whichever is earlier. Same interim order was passed by the Tribunal during the pendency of the appeals which, were filed before it.  The Appellate Tribunal in its Order dated 2nd June 2006 directed the DISCOMs to continue the power purchase and at the same rate at which the power generated by NCE Developers supplied to them were being paid before passing of the impugned order of the Commission dated 20.03.2004 and 07.07.2004 made in R.P.No. 84/2003 and O.P. No. 1075/2000 with all differences and arrears thereof, up to date and continue to pay at the same rate, As the Supreme Court set aside the ATE order the higher tariff paid to renewable energy units need to be recovered with interest. We request the Commission to pass appropriate orders to enable the Licensees to recover the money paid over and above the tariff approved by the APERC.     

PRAYER TO THE COMMISSION

· To limit the tariff fixation/determination exercise under the present notification to the control period of 2009-14

· Not to permit third party sales.

· To scrutinize the claims of higher capital and other expenditure by the NCE developers. 

· To order recovery of higher tariff paid to the NCE developers.

M. Thimma Reddy,

Convenor,

People’s Monitoring Group on Electricity Regulation,

C/o CEC, 3-4-142/6,

Barkatpura,

Hyderabad – 27

